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Policy Option Brief 

Increasing Efficiency of Return Policy: Role of Evidence and 

Policy Alternatives* 

 

1. INTRODUCTION 

The ReSOMA Discussion Brief on the EU 

Return Policy has outlined the rapid de-

velopments and key controversies in the 

area of EU return policy until July 2018 

(Cortinovis 2018a). The initial brief has 

highlighted how since 2015 EU returns pol-

icies, operations, agencies have been re-

shaped and reinforced in the aftermath 

of the so-called, European humanitarian 

‘refugee crisis’. In addition, the policy 

brief situated the discussion on return in a 

broader context of developing a web of 

formal EU readmission agreements and, 

increasingly promoted, non-formal ar-

rangements with third countries (Carrera 

2016; Cortinovis 2018a; Cortinovis 2018b).  

European Commission and the Member 

States at the Council have prioritised swift 

returns of asylum seekers whose applica-

tions have been rejected and other ir-

regular migrants as one of the most visible 

responses to Europe’s humanitarian ‘ref-

ugee crisis’ in a short-medium term peri-

od.  

This Policy Options brief further updates 

on developments in this policy area that 

took place between August 2018 – May 

2019. This Policy Options brief aims to crit-

ically assess the role of evidence in the 

debate on the alternatives in the EU Re-

turn policy. This brief underlines how the 

‘politics' have been outweighing the role 

of ‘evidence' and how the efficiency of 

the EU return operations has fed a blame-

shifting game between the European 

Commission, the European Border and 

Coast Guard Agency (Frontex) and the 

EU Member States. 

The long tale of blame-shifting 

 In June 2018 the Council "welcomed the 

legislative proposals" to increase the effi-

ciency of returns and on 12 September 

2018 Jean Claude Junker during the 

State of the Union Address has an-

nounced the "last elements needed for 

compromise on migration and border re-

form” (European Commission 2018b). 

Among these ‘last elements’ two pro-

posals focused on increasing ‘efficiency’ 

or rather the rate, of expulsions: the pro-

posed recast EU return directive and up-

dated European Border and Coast 

Guard (Frontex) regulation. This is illustra-

tive of the Commission acting in “a crisis 

mode” and “blame shifting” for ineffec-

tiveness of returns between Member 

States and Commission, to the Frontex, 

third countries, and the most visibly to ir-

regular migrants and asylum seekers 

whose applications have been rejected 

(Carrera 2016; Carrera and Den Hertog 

2016; Carrera 2019).  

* By Lina Vosyliūtė, Centre for European 

Policy Studies 

http://www.resoma.eu/publications/discussion-brief-eu-return-policy
http://www.resoma.eu/publications/discussion-brief-eu-return-policy
https://www.ceps.eu/
https://www.ceps.eu/


  
 

 
 
 

 

 

 

The Commission's Memorandum accom-

panying proposal to amend the directive 

has reiterated that "the shortcomings of 

Member States’ return procedures and 

practices hamper the effectiveness of 

the EU return system" (European Commis-

sion 2018a: 2). Also, the Commission has 

highlighted that the Member States are 

not using up ‘the flexibilities' readily pro-

vided within the Return Directive. 

The Commission has responded to certain 

Ministries of Interior calls to allow for more 

coercive methods that would entail re-

ducing the fundamental rights safe-

guards, in particular, in the border zones 

at the external EU Schengen border 

zones. However, the Commission's con-

cessions on the side of procedural safe-

guards also entailed increasing ‘Europe-

anisation' of these Member State actions. 

Current Commission's proposal imposes 

extremely tight deadlines and more strin-

gent requirements, not only to the per-

sons issued the return decisions but also 

to the EU Member States, that will have a 

hard time to comply with this Directive, if 

it will be approved. For example, Mem-

ber States have lost their discretion to 

grant the cheaper and less coercive op-

tions, such as non-issuing return decision, 

granting voluntary return for migrants that 

are deemed ‘at risk of absconding' (Arti-

cle 9), non-detention of children and 

families (Article 18), shorter than 3 months' 

detention periods, option to not-impose 

entry bans in certain cases (Article 13), 

limiting appeals on return decisions to 

speedy single judicial review (Article 16). 

Besides, the Frontex also got more com-

petences in the area of returns in two last 

recasts in 2016 and 2019. The recast Re-

turn Directive obliges the Member States 

to communicate all their decisions to a 

new central return management system 

(Article 14). This system will track what the 

Member States do (not) do. In short, the 

Commission attempted to gain more in-

formation and control over the return 

procedures. 

It seems that such a move has been sub-

sequently met with caution at the Coun-

cil of the EU.  During its attempts to find 

partial agreement on the recast di-

rective, Member States suggested re-

wording some of the passages as an at-

tempt to reclaim the lost ‘margin of dis-

cretion' as to apply less coercive 

measures, for example to grant voluntary 

period for persons, even they are at risk of 

absconding, exempting children from de-

tention, etc. (Council of the EU 2019a and 

2019b). 

The Commission’s departure from Im-

pact Assessment procedure 

The key controversy aroused when the 

Commission has not backed its proposal 

to recast Return directive with any im-

pact assessment. While this is not a 

unique situation in the past years, it raises 

some pertinent questions on Commis-

sion’s compliance with its own “Better 

Regulation Guidelines” (2017d) and play-

ing the role that it was assigned under In-

terinstitutional Agreement on Better Law-

Making (European Parliament, Council of 

the European Union and European 

Commission 2016). 

 In its explanatory memorandum, the 

Commission argues that Impact Assess-

ment "is deemed not necessary" in light of 

the "urgency in which legislative pro-

posals need to be tabled" and refers to 



  
 

 
 
 

 

 

 

prior technical consultations with Mem-

ber States' Ministries of Interior and Euro-

pean Migration Network (EMN) (Europe-

an Commission 2018:6).  Such a move in-

dicates that politics outweighed the evi-

dence in policy-making, as Commission 

was not even attempting to resort for its 

legitimising function. This ReSOMA policy 

options brief provides a critical analysis of 

the role of politics and evidence in the EU 

policy-making, as the notion of ‘evi-

dence-based policy' making may often 

mask some of trade-offs and caveats. This 

brief argues that it is worth leaving such 

theoretical debate aside and coming 

back to the Commission’s accountability 

under its given mandate under EU trea-

ties and abovementioned agreements 

and guidelines.  

In absence of Commission's Impact As-

sessment, the European Parliament has 

initiated its own "substitute impact as-

sessment" which uses the very parameters 

of the Commission's Better Regulation 

Guidelines, namely subsidiarity, propor-

tionality, coherence, relevance, efficien-

cy and effectiveness (European Commis-

sion 2017d). This assessment concluded 

that: "there is no clear evidence support-

ing the Commission's claim, that its pro-

posal would lead to more effective re-

turns of irregular migrants" (Eisele et al. 

2019). 

Commissions' decision to strike out Im-

pact Assessment and all the related pub-

lic consultations on how such a proposal 

may translate into actual changes on the 

ground, in the end, has not proved to 

save time. The rushed and limited evi-

dence-base provided by the Commission 

has made more difficult the political ne-

gotiations at the Parliament. These nego-

tiations took place at a time when MEPs 

were going into ‘elections mode' and 

when European party families made their 

pre-existing divisions on EU migration and 

asylum policies even more apparent. 

Negotiations happened in the on-going 

interinstitutional battle when so-called 

‘Asylum Package' remained blocked at 

the Council.  Eventually, this proposal has 

not reached the needed political support 

in the European Parliament and therefore 

will be subject for the negotiations be-

tween the newly elected Parliament, 

Commission and Council (Legislative Ob-

servatory of the European Parliament 

2019b).  

Also, the only partial agreement has 

been reached at the Council of the EU 

(2019a and 2019b) on this file. While there 

was broad consensus on the need to re-

vise the Return Directive, Council has 

proposed numerous amendments that 

are attempting to reverse some of the 

stringent requirements put on the Mem-

ber States and take back the leverage. 

The most outstanding issue on which the 

Member States could not find the 

agreement remained ‘the border proce-

dure’ (Article 22) and this leads back to 

the Asylum Package. At the Council, 

there was no consensus on the similar 

provisions in the proposal to recast Asy-

lum Procedures Regulation (2016/0467). 

This ReSOMA policy options brief contrib-

utes to the ongoing debate and aims to 

highlight how alternative views from ac-

ademia and civil society remained not 

considered or were side-lined in the ab-

sence of public consultations. 



  
 

 
 
 

 

 

 

The assessment of policy alternatives  

Civil society, academia as well as UN and 

Council of Europe bodies have chal-

lenged many of the proposed amend-

ments to the Return Directive. Many of 

them have also proposed policy alterna-

tives on how to go about the asylum 

seekers whose applications have been 

rejected and other irregular migrants who 

do not or no longer fulfils the criteria for 

residence within the EU.  

The policy options brief goes a step fur-

ther and explores the policy alternatives 

that are in line with the principle of sub-

sidiarity and respect individual human 

rights. They are the following: 

 Increased procedural guarantees 

and individual engagement in asylum 

procedures and returns 

 Regularisation of non-removable third-

country national 

 Increased focus on voluntary returns, 

reintegration support and durable so-

lutions 

Alternatives to detention is another key 

solution in the process of return, however, 

it will be only briefly touched upon in this 

paper as it is a subject to a separate 

ReSOMA Discussion Brief. 

The academia, civil society and practi-

tioners have gathered some evidence 

that such policy alternatives could lead 

to more sustainable solutions for all par-

ties involved, namely the rejected asylum 

seekers and irregular migrants, third coun-

tries of origin, or so-called ‘safe third 

countries' and also for the EU Member 

States. The quick overview of these policy 

alternatives reveals, that indeed when 

migrants' agency, fundamental rights are 

put into the equation this leads to more 

sustainable results, less coercive and 

cheaper policies, for everyone involved. 

Such solutions make it easier for the Euro-

pean institutions and EU Member States' 

to comply with their commitments under 

EU law as well as under international hu-

manitarian and human rights laws. It must 

be stressed that certain rights, such as 

non-refoulment, fair trial provisions, are 

not subject to derogations, even in the 

context of political pressures for more ef-

ficient returns or related border controls 

and migration management purposes.   

Therefore, we further analyse solutions 

that could be developed in the spirit of 

Tampere, as 20 years ago EU Member 

States have agreed to develop common 

EU asylum and migration policies based 

on the principles of equal solidarity, re-

sponsibility-sharing, non-discrimination 

and fairness. The Global Compact on Mi-

gration and Global Compact on Refu-

gees add a new global dimension for the 

EU policy making. Both compacts also 

highlight the agency of migrants, includ-

ing in an irregular situation and asylum 

seekers, including when their asylum ap-

plications are rejected, and when they 

are issued return orders. 

Also, the rule of law and democratic ac-

countability requires the EU institutions' 

and Member States' governments to act 

within the given remits of their compe-

tences. EU oversight institutions, including 

Court of Justice of the EU, European Om-

budsman, European Court of Auditors as 

well as European Parliament are vigilant 

as to what are the likely impacts of more 

coercive policies, in terms of Fundamen-

tal Rights of asylum seekers whose appli-

cations have been rejected and irregular 



  
 

 
 
 

 

 

 

migrants and what is happening to them 

after they are returned. In addition, also 

Council of Europe court in Strasbourg as 

well as International Criminal Court (ICC) 

in n the blame-shifting game between 

The Hague have signalled that various 

(in)actions by the EU and its Member 

States will be scrutinised under their re-

spective competences.  

This policy options brief also draws on the 

discussions on this subject during a 

ReSOMA Task Force meeting, a ReSOMA 

Transnational Feedback meeting1 and a 

closed door-event organised by the Dan-

ish Refugee Council (DRC).2 

  

                                                             
1 "Global Migration and Asylum Conversation:  Da-

ta, Research and Policy" took place on 29 of April 

2019 in Brussels. The event was co-organised be-

tween CEPS on behalf of ReSOMA Network and 

London SOAS Migration Leadership Team.   
2 “DRC Roundtable asylum-return nexus in the EU 

hotspots”, took place on 30 of April in Brussels. The 

event was organised by DRC. CEPS was taking 

part in it.  



  
 

 
 
 

 

 

 

2. WHAT HAS THE PROPOSED 

RECAST RETURN DIRECTIVE INTENDED TO CHANGE? 

This section highlights some of the coer-

cive solutions that are more stringent to-

wards migrants and towards EU member 

States as proposed by the European 

Commission (2018 a) in its Proposal to re-

cast directive. The new directive propos-

es the following innovations:  

 A new list of criteria defining the risk of 

absconding (Article 6);  

 An article introducing an obligation to 

cooperate on irregular migrants and 

rejected asylum applicants (Article 7);  

 A requirement for the EU Member 

States to immediately and automati-

cally issue the return decisions (8) for 

those third-country nationals whose ir-

regular stay has ended; 

 Making it obligatory for the Member 

States not to grant period of voluntary 

departure for persons who are falling 

under criteria of risk of absconding or 

whose application was 

 dismissed as ‘fraudulent or manifestly 

unfounded’, or if they ‘pose a risk to 

public policy, public security or na-

tional security’ (Article 9). 

 The obligatory imposition of entry bans 

when voluntary departure has not 

been granted when persons have not 

complied with a voluntary departure 

period and also a possibility to impose 

entry bans on exiting third-country na-

tionals (Article 13); 

 A new article requiring the Member 

States to create a return manage-

ment system and share it with the 

central return management system of 

Frontex (Article 14); 

 Reducing procedural remedies and 

safeguards, namely allowing for the 

removal decisions pending the final 

decision on the appeal and also re-

ducing the appeals to single judicial 

review (Article 16);  

 Imposing on Member States obligato-

ry detention of returnees and also the 

required minimum duration of 3 

months (Article 18) 

 Creation of a new border procedure 

to adopt certain return decisions in a 

fast-track and speedy manner as to 

expel irregular migrants and potential 

asylum seekers without granting a 

possibility to submit their asylum claims 

(Article 22). 

All of these articles need to be seen 

as mutually reinforcing and leading 

towards more coercive behaviour 

against irregular migrants and poten-

tial or rejected asylum seekers 

Limited procedural safeguards also need 

to be considered together with increas-

ingly automated return decisions (Articles 

8 and16). This article foresees that return 

decisions "shall be issued immediately af-

ter the adoption of a decision ending a 

legal stay of a third-country national in 

the same act" (Article 8 para. 6). Besides, 

all of such decisions would need to be 

communicated to the central return 

management system, that is also ena-

bling sharing of personal data via return 

management procedures with agencies 

of third countries (Article 14). 

An open list of criteria to determine the 

‘risk of absconding' (new Article 6) is also 

including an ‘obligation to cooperate' 

(Article 7) that needs to be seen in over-



  
 

 
 
 

 

 

 

all, reduced possibilities to appeal return 

decisions. The Commission proposed to 

establish such ‘risk of absconding' on a 

rebuttable presumption, meaning that 

the burden of proof shifts to the irregular 

migrant or asylum seekers whose applica-

tions have been rejected that they are 

not going to abscond, and therefore do 

not need to be detained and forcibly 

removed. While the open list of the risk of 

absconding may look as empowering 

Member States’ and their enforcement 

agencies, this clause also imposed more 

stringent procedures on them. Increased 

grounds for the use of pre-removal de-

tention (Article18, 5, 6) and also introduc-

ing a mandatory minimum duration for 

detention 3 months (Article 18) is very like-

ly to overburden the Member States. They 

also cannot grant them voluntary depar-

ture and they have to automatically issue 

entry bans, what is likely to lead to the 

Member States’ detention facilities being 

overused. 

The proposal placed various restrictions 

on when the Member States shall not 

grant voluntary departure period. This is 

likely to lead to increased use of forced 

returns. The FRA (2019) has highlighted 

that such proposal reverses the principle 

of primacy of voluntary return over 

forced. New Article 9 is precluding volun-

tary returns when persons were deter-

mined at ‘risk of absconding' (Article 6) or 

to not comply with an order to cooper-

ate (7). Such measures are likely increas-

ing the costs on the side of the Member 

States to expel people via forced return 

procedure, that otherwise would have 

been keen to return voluntarily. This also 

led the Council to propose that it should 

be not the Member States but irregular 

migrants paying for their forced returns. 

Meaning that persons would be given a 

‘fresh start' in a country of origin or third 

country with a hefty fine or debt. This re-

verses the logic of durable solutions for 

persons returned, where personal agency 

and assistance for the reintegration were 

deemed the key to ensure that return in-

deed leads to sustainable results for all 

parties involved (Caritas et al 2019). 

Increased use of entry bans, including the 

option to impose them upon third-

country nationals exiting the EU (Article 

13). The provision on entry bans also im-

poses the maximum duration of entry 

bans up to 5 years and in certain cases 

makes it obligatory to issue such bans, if 

no voluntary period for departure has 

been granted (risk of absconding) or 

when the obligation to return was not 

complied with (Article 13 para 1). Council 

has attempted to increase such duration 

up to 10 years and also attempted to im-

pose entry bans on persons who are 

benefiting from assisted voluntary return. 

The introduction of a new border proce-

dure (Article 22) risks creating a new de-

fault procedure for the returns with fun-

damental rights safeguards lowered to 

an extent that is very likely to lead to re-

foulment to countries where irregular mi-

grants and potential asylum seekers 

would face torture, inhuman and de-

grading treatment (Eisele 2019). The bor-

der procedure is severely limiting proce-

dural guarantees, including the suspen-

sive effect of an appeal against a return 

order, it is also imposing extremely short 

timelines: 48 hours to lodge appeals 

against return decision (22, para. 5), and 

for temporary suspension of return deci-

sion (22, para 6) – if these timelines may 

lead to the Member States violating their 



  
 

 
 
 

 

 

 

commitments under international law, 

such as non-refoulment. 

The Commission’s proposal to recast the 

directive was widely criticised by aca-

demics (Peers 2018; Molnar 2018; Muir 

and Molinari 2018; Fernandes and Galea 

2018; Meijers Committee 2018; Carrera 

2019) civil society (Caritas et. al. 2018; 

ECRE 2018; Amnesty International 2018), 

European Parliament (Sargentini 2019) 

and its Research Service (Eisele 2019; Diaz 

Crego 2019; EU’s Fundamental Rights 

Agency (FRA 2019), European Economic 

and Social Committee (EESC 2019). 

Among submissions of academia and 

civil society, there were serious concerns 

raised that the focus on return rates has 

prevented the development of policy al-

ternatives invested in durable solutions 

and a holistic approach to migration and 

asylum. 

Various civil society organisations (ECRE 

2015; PICUM 2017; DRC 2018; Caritas Eu-

ropa et. al. 2018; ECRE 2018; Amnesty In-

ternational 2018; Human Rights Watch 

2018; International Detention Coalition 

2018; DRC 2019) have consistently op-

posed the ever-increasing list of coercive 

measures proposed by the European 

Commission since 2015 (2015a; 2015b; 

2015c; 2017a; 2017b; 2017c). These have 

increasingly challenged the principles 

underpinning the directive, such as the 

primacy of voluntary return, use of deten-

tion as a last resort and the best interests 

of the child. Civil society organisations' 

critique is based on the risk of violations of 

international and EU law, European Court 

of Human Rights (ECtHR) and the Court of 

Justice of the EU (CJEU) jurisprudence as 

well as evidence on what is happening to 

individuals when such measures are put 

in practice. 

Several academics also have been for 

long critical on the coercive approach of 

the Directive since the very inception of 

the EU return directive (Acosta Arcazo 

2009, Baldaccini 2009, Carrera and Merli-

no 2009). Academics (Meijers Committee 

2018; Molnar 2018; Peers 2018; Muir and 

Molinari 2018; Carrera 2016); the EU's 

Fundamental Rights Agency (FRA 2019) 

and the European Parliamentary Re-

search Service (EPRS) (Eisele et al. 2019; 

Diaz Crego 2019) have been bringing 

forward also case law of the European 

Court of Human Rights (ECtHR) as well as 

Court of Justice of the European Un-

ion(CJEU) that have been upholding in-

dividual rights and/or limiting Member 

States' discretionary powers in the area of 

return operations and reminding that 

measures infringing upon fundamental 

rights not only need to be legitimate (as 

prescribed by law) but also necessary 

and proportional to the aim pursued. Be-

sides, the EU proposed measures also 

need to comply with the principle of sub-

sidiarity and not to interfere unduly with 

national legal systems, for example re-

quiring a substantial change of the ap-

plication of the laws on the asylum pro-

cedure, purposes for detention, etc. 

Also, regional and international human 

rights bodies have reacted to the Com-

missions' proposal. For example, the Par-

liamentary Assembly of Council of Europe 

has highlighted that many of the EU 

Member States are already denying the 

right to asylum by conducting pushbacks 

and pullbacks at the EU external borders. 

The swift ‘border procedure' therefore 

needs to be analysed within this context. 



  
 

 
 
 

 

 

 

3. WHAT IS THE ROLE FOR EVIDENCE IN THE  

EU POLICY-MAKING ON RETURNS? 

The policy option brief critically assesses 

the fact that the European Commission 

has decided not to conduct the ex-ante 

impact assessment for the proposal to 

recast of the EU Return directive. The 

Commission has argued that it is due to 

the "urgency" of the need for such legisla-

tion, although the Commission's explana-

tory memorandum also details how "mak-

ing returns more effective has been the 

priority for the Commission over the past 

years". The European Parliamentary Re-

search Service also questions why such 

impact assessment has not been con-

ducted earlier, recalling that the "Com-

mission was already ready to revise the 

Return Directive in early 2017, as it is ap-

parent from the Renewed action plan on 

return" (Eisele 2019). It raises questions 

about the weight and meaning of the ev-

idence vis-à-vis politics. It also requires 

critical reflection on the ‘evidence-based 

policy-making' that presupposes that ‘in-

dependent and impartial evidence exists 

at all. Nevertheless, it brings back the is-

sue of accountability of EU institutions 

acting within their defined roles, namely 

as set out in Treaties, and further detailed 

in the Inter-Institutional Agreement on 

Better Law-Making and Commissions' Bet-

ter Regulation Guidelines, defining Com-

mission's tasks in informing policy debate 

and engaging diverse stakeholders in the 

EU policy-making. 

3.1. Why the Impact Assessment was 

deemed “not necessary”? 

This Commissions’ move to respond to po-

litical salience of the issue with measures 

that are not substantiated by diverse evi-

dence is not unprecedented, neverthe-

less it stands at odds with Commissions 

own “Better Regulation Guidelines” 

(2017d) and Interinstitutional Agreement 

on Better Law-Making (European Parlia-

ment, Council of the European Union and 

European Commission 2016).   

The Interinstitutional Agreement highlights 

the importance of impact assessments for 

achieving the overall goal of improving 

the quality of EU policy-making and that 

they are an obligatory step for making 

well-informed decisions. In this agreement 

there is an expectation that Commission 

will undertake Impact Assessments as a 

default procedure for "its legislative and 

non-legislative initiatives, delegated acts 

and implementing measures which are 

expected to have significant economic, 

environmental or social impacts” (Article 

13, European Parliament, Council of the 

European Union and European Commis-

sion 2016, emphasis added).  

Changes in return procedures are de fac-

to lowering guarantees and safeguards 

by making the overall procedure more 

coercive will have a significant effects, 

first of all on returnees The proposed 

amendments as argues civil society 

(ECRE 2018; DRC 2018; Caritas et al. 2019; 

Amnesty International 2018), FRA (2019) 

and European Parliamentary Research 

Service (Eisele 2019) are very likely to lead 



  
 

 
 
 

 

 

 

to an increased number of asylum seek-

ers whose applications have been re-

jected and other migrants, who do not or 

no longer have their residency status – to 

be detained and returned with less pro-

cedural guarantees, including, via the 

newly proposed border procedure (Arti-

cle 22). Therefore, ‘significant effects' are 

likely to be felt by relevant national law 

enforcement and asylum agencies, judi-

cial bodies. Local societies, for example, 

where detention facilities are going to be 

created or expanded may be affected, 

as well as countries of origin or ‘safe third 

countries' where irregular migrants or asy-

lum seekers whose applications have 

been rejected, will be expelled. 

While it is entirely unclear how a more 

coercive approach will translate into in-

creased ‘effectiveness and efficiency’ of 

return procedures, there seems to be fol-

lowing a trend in the interlinked areas of 

border controls and asylum. The Commis-

sion has not conducted impact assess-

ments to accompany the proposal to re-

cast the European Border and Coast 

Guard regulation, nor Asylum Procedures 

Regulation in 2016 and 2018. 

 Also, no evaluation reports, legally re-

quired under the Return Directive as re-

quired by Article 19, the last implementa-

tion report being conducted in 2014. Simi-

larly, no evaluation reports have been 

submitted concerning several EU asylum 

directives. On the latter, the Commission 

explained that it "would have been con-

fusing and distracting to the ongoing ne-

gotiations” to recast CEAS (European 

Commission 2019b). In this case, the letter 

drafted by Avramopoulous highlighted 

that explanatory memorandums to the 

asylum proposals should be regarded as 

sufficient evidence and hinted that 

Commission's political priorities should not 

be subject to a rigorous evaluation in light 

of contradictory and critical evidence.   

As the Explanatory Memorandum itself 

highlights, how in the limited evidence on 

return rates was instrumentalised in the 

long-standing the blame-shifting game 

between Commission, Member States, 

and Frontex in the area of Return (Carre-

ra 2016). It subsequently led to shifting in-

stitutional roles and disengaging other 

stakeholders that were not accepting 

such framing of the ‘crisis-led' issue and 

side-lining the European Parliament (Mei-

jers Committee 2018; Carrera 2019). For 

example, the report conducted by the 

LIBE committee has challenged some of 

the key assumptions behind the Return 

rates and highlighted the reasons behind 

the low return rates (Sargentini 2019). 

3.2. How have interinstitutional roles 

shifted?  

The Commission presented a proposal to 

recast Return directive, as well as to ex-

pand the Frontex mandate as its “A con-

tribution from the European Commission 

to the Leaders’ meeting in Salzburg on 

19-20 September 2018 Council meeting in 

Salzburg". Therefore, the recast Return 

proposal needs to be read as the more 

political contribution to the work of the 

Council. As elaborated above the Com-

missions' proposal came without proper 

assessment and consultations. Besides, 

the Chairperson of EP LIBE Committee, 

Claude Moraes commented on this 

wording as side-lining the role of the Eu-

ropean Parliament. 



  
 

 
 
 

 

 

 

This situation has led the European Par-

liament to initiate a "substitute impact as-

sessment" based on the parameters of 

the Commission's Better Regulation 

Guidelines (Eisele et al. 2019). The FRA has 

been asked not by the Commission, but 

by the European Parliament, whether the 

newly proposed elements in the Returns 

directive are in line with fundamental 

rights, as it is enshrined in the mandate of 

the agency. Subsequently, FRA (2019) has 

raised numerous legal concerns, regard-

ing proportionality and necessity and in 

some cases, even legitimacy of amend-

ments proposing to infringe upon the 

rights of persons, who are subject to re-

turn decisions. For example, the issue of 

including among the ‘grounds of deten-

tion the - ‘public policy and national se-

curity' - FRA has stressed that this is mixing 

criminal justice and migration manage-

ment mandates. Nevertheless, latest 

Council negotiations have not clarified 

the situation, by replacing ground of 

‘public policy' with ‘public order ‘and 

‘public security’.  

The EU decision-making process, accord-

ing to the Interinstitutional Agreement, re-

lies on Commission evidence in light of its 

role as ‘Guardian of the Treaties'. It seems 

that this agreement has not anticipated 

a situation where the Commission itself 

becomes ‘more political' and less inter-

ested in the diverse sources of evidence. 

Commission seems at least on paper to 

side with the ‘Council' and serves primari-

ly the interests of the EU Member States, 

while the European Parliament de facto 

takes up the role of ‘Guardian of the 

Treaties' by providing the EU legal argu-

ments when assessing proposals' compli-

ance with the principles of subsidiarity, 

coherence, relevance, effectiveness and 

efficiency. Such actual institutional rede-

sign brings back to the broader question 

of EU's migration and asylum policies be-

ing stuck in ‘third pillar' logics and led by 

Member States priorities, rather by EU 

Treaties and ‘ever closer union' principles. 

It also hides the blame-shifting game who 

is guilty of ‘inefficiency of returns' and 

leads to intergovernmentalism through 

the backdoor (Carrera 2019). 

3.3. Limited stakeholders’ consulta-

tion: the fate of alternative views chal-

lenging the blame-shifting game 

In the epicentre of the blame-shifting of 

responsibilities, the Commission’s decision 

not to conduct an impact assessment fur-

ther led to limiting the type of evidence 

that was taken into consideration when 

drafting the proposal to recast the Return 

directive. Public and open stakeholders’ 

consultations are part of the process 

when conducting impact assessments. 

The Commission added in this memoran-

dum that “[c]ivil society was also consult-

ed” (European Commission 2018 a: 6), 

leaving it vague when and with whom 

such consultation took place, and even 

more importantly, how the results of such 

consultation have been taken on board.   

In the section reflecting on “stakeholder 

consultations”, besides, the European Mi-

gration Network studies, the Commission 

refers exclusively to political processes 

that happened among the Member 

States: European Council conclusions of 

October 2016; The Malta Declaration of 

Heads of State or Government of Febru-

ary 2017 and finally, the European Coun-

cil conclusions of June 2018(European 

Commission 2018 a: 6). On this point, the 

think-tank Meijers Committee (2018) ex-



  
 

 
 
 

 

 

 

pressed that absence of evidence and 

rather political nature of the proposal 

“makes it difficult to verify the proposal’s 

effectiveness, necessity and proportional-

ity” of the proposal. 

The Commission, while elaborating on the 

‘collection and use of expertise’ has 

claimed to rely on rather technical evi-

dence coming from the Schengen Eval-

uation and Monitoring Mechanism, the 

Return Expert Group of the European Mi-

gration Network (EMN REG), and Frontex. 

However, this expertise has been collect-

ed to revise the Return Handbook (2017c) 

and not the proposal to recast the di-

rective. 

On several occasions, the Commission re-

fers to the EMN study on "effectiveness of 

return in the EU Member States" (EMN 

2017). However, as pointed out by civil 

society, also this EMN study conducted in 

2017 is more nuanced than the Commis-

sion's proposal. ECRE highlights that evi-

dence provided by the EMN contradict-

ed some of the amendments proposed 

such as on reducing voluntary departure 

periods, the minimum duration of deten-

tion, or entry bans at the exit (ECRE 2018). 

Moreover, the Commission was not refer-

ring back to its implementation reports of 

the Return Directive in 2013 and 2014, nor 

evaluating the impact of recent revisions 

of soft law instruments, such as EU action 

plans on return (2015 b; 2017a), the Re-

turn Handbook (2015c and 2017 c) or the 

Commission's 2017 Recommendations 

(2017b) (Eisele 2019; ECRE 2018). In this 

regard, ECRE concluded that "overall ev-

idence base for return policy is limited 

and sources of evidence non-

transparent" (ECRE 2018a:6). 

The civil society, academia as well as 

human rights bodies have made their 

concerns known after the European 

Commission announced its first action 

plan (European Commission 2015 b). Fur-

thermore, the renewed action 

plan(2017a) and related Recommenda-

tions on increasing efficiency of returns 

(2017b) sparked a wave of discontent 

among civil society, not the least on how 

civil society was merely informed. 90 civil 

society organisations were concerned 

about the lowering of human rights safe-

guards in the proposals and the Commis-

sion falling short of good governance, as 

documents were “released without any 

prior consultation with civil society and 

local authorities, on the same day they 

gathered for the EU Migration Forum, the 

Commission’s official annual forum to 

consult stakeholders” (PICUM 2017a). 

Subsequently, several civil society organi-

sations published more detailed com-

ments and recommendations (Interna-

tional Detention Coalition 2017; DRC 

2017).  

International and regional human rights 

bodies also have raised their concerns al-

ready in 2017. For example, the UN High 

Commissioner of Human Rights (2017) ex-

pressed concerns about the trend in em-

ploying more coercive measures in return 

policy? The Council of Europe, Commis-

sioner of Human Rights (2017) also react-

ed to these proposals raising both effi-

ciency and human rights concerns for 

detaining migrants, and in particular mi-

grant children. The proposed use of de-

tention of minors was also taken up by 

the European Ombudsman (2017a) who 

urged to interpret and clarify the Hand-

book of the Return procedures in line with 

the EU Fundamental Rights and in par-



  
 

 
 
 

 

 

 

ticular with the principle of the best inter-

est of the child in the return procedures. 

Academia has also made numerous con-

tributions pointing to the fact that low-

ered fundamental rights safeguards are 

contrary to the EU legal framework, and 

that external factors precluding returns 

are outside of the Commission’s or its 

Member States’ influence (see for exam-

ple Meijers Committee 2018; Carrera 

2016; Acosta Arcazo 2009, Baldaccini 

2009). Academics have warned that 

Commission and the Member States are 

set to fail as they raised unrealistic hopes 

to increase returns that are subject to 

cooperation of third countries, instead of 

addressing gaps and barriers in the area 

of legal migration and the Common Eu-

ropean Asylum System (CEAS) (Carrera 

2016). However, the abovementioned 

arguments do not seem to be reflected in 

the proposed Return recast directive, ei-

ther. 

Thus, by focusing ‘on technical' expertise' 

and ‘targeted revisions' to increase the 

return rate Commission seemed to nar-

row down who is eligible to present their 

evidence. While the Member States and 

their enforcement agencies are certainly 

among key stakeholders to be consulted, 

the concerns and evidence produced by 

civil society, academia, UN and regional 

bodies, as well as the EU's own Funda-

mental Rights Agency seemed to be ef-

fectively side-lined.  For example, civil so-

ciety has, by and large, reiterated very 

similar concerns to those raised in 2017 

and also earlier (Amnesty International 

2018; Caritas Europa et al 2018; ECRE 

2018). 

3.4. Fundamental Rights as a key cri-

terion for Coherence, Effectiveness 

and Efficiency 

In this section explores why open and 

transparent consultation is critical for effi-

ciency and what does efficiency entails 

in the EU's legal framework. Commission's 

Better Regulation Guidelines prescribes to 

balance ‘efficiency' among other criteria 

such as relevance, coherence, effec-

tiveness, subsidiarity, necessity and pro-

portionality.  ‘Efficiency and Effectiveness' 

as it is understood in the EU's Better Regu-

lation Guidelines and Interinstitutional 

Agreement entails the respect, protec-

tion and promotion of fundamental 

rights. Thus, any measure that is unneces-

sary or disproportionally breaches fun-

damental rights cannot be regarded as 

‘coherent' nor ‘efficient or effective'. Not 

only is such measure in breach of the EU's 

standards enshrined in the EU Treaties 

and the Charter for Fundamental Rights, 

but the people affected by such legisla-

tion could also challenge measures be-

fore national or European Courts and 

eventually it would need to be changed 

and/or dismissed. 

The decision not to conduct the Impact 

Assessment and not even to request 

FRA’s Opinion, also indicates that Euro-

pean Commission has proposed to recast 

the EU Return directive, without due in-

vestigation into potential fundamental 

rights impacts. The proposal is merely reit-

erating that the “proposal respects fun-

damental rights and observes the princi-

ples recognised by Articles 2 and 6 of the 

Treaty of the European Union and re-

flected in the Charter of the Fundamen-

tal Rights of the EU” (European Commis-

sion 2018 a: 6).  



  
 

 
 
 

 

 

 

However, detailed explanation of the 

specific provisions of the proposal, con-

tains a disclaimer downplaying the po-

tential impact of proposed amendments, 

that "targeted changes do not amend 

the safeguards and rights of third-country 

nationals and respects their fundamental 

rights, in particular, the principle of non-

refoulment" (European Commission 2018 

a: 6).  Such claims were quickly chal-

lenged by academics (Peers 2018; Muir 

and Molinari 2018) who argue that the 

proposed provisions contain various op-

erational clauses that are increasingly 

coercive and removing fundamental 

rights safeguards. It also led FRA (2019) to 

stress the importance “to ensure that op-

erational provisions of the Return Di-

rective also continue to reflect these fun-

damental rights and principles and en-

sure their practical application by na-

tional authorities” (FRA 2019:19). The Eu-

ropean Parliament (Eisele 2019), while as-

sessing only selected Articles also stressed 

the cumulative effects of such amend-

ments being likely to lead to more coer-

cion and less voluntary returns. The further 

elaboration on mapping underlying as-

sumptions also indicates, how ‘funda-

mental rights’ have been reframed as 

obstacles (see assumption 3 in chapter 

4).  

  



  
 

 
 
 

 

 

 

4. MAPPING THE DEBATE AT THE EU LEVEL AND THE ROLE OF UNDERLYING 

ASSUMPTIONS 

A mapping exercise of the EU debate 

shows that several underlying assump-

tions are guiding the design of the current 

EU return policies, including the proposal 

to recast the Return directive. Therefore, 

this section critically assesses the underly-

ing assumptions that were surfacing since 

the 2015 European Agenda on Migration 

and subsequent reforms of the EU’s return 

policy and examines whether they are 

substantiated and diverse evidence-

proof.  

Assumption 1: Irregular migrants are 

aware of shortcomings in the EU return 

policy 

The European Migration Agenda has 

proposed the increased enforcement of 

returns as a key disincentive to irregular 

migration and migrant smuggling, in light 

of the European humanitarian refugee 

crisis. It has made a very vague assump-

tion that (European Commission 2015 a, 

emphasis added):  

“One of the incentives for irregular mi-

grants is the knowledge that the EU's re-

turn system – meant to return irregular 

migrants or those whose asylum applica-

tions are refused – works imperfectly.” 

While this assumption of a connection be-

tween knowledge of returns and irregular 

migration and migrant smuggling may 

sound convincing from the perspective of 

policy-makers, and maybe appealing to 

some of their electorates, from the re-

search point of view there is no sound ev-

idence to support it (Acosta Arcazo 2009; 

Baldaccini 2009; Carrera and Merlino 

2009; Carrera 2016; Carrera 2019; Carrera 

et al. 2019). This is also supported by the 

empirical findings of the motivations to 

migrate, for example, Afrobarometer is 

indicating that not detailed knowledge 

on return policies but aspirations to find 

work, education and a better life are 

driving the migration to Europe as well as 

to other higher-income countries in Africa 

and elsewhere (Appiah-Nyamekye Sanny 

et al. 2019). Similarly, academic advisors 

to the Europol concluded that irregular 

migration is a result of geopolitical and 

socio-economic factors and that in-

creased anti-smuggling measures might 

not be the best or the only response to 

the phenomenon (Taylor et al. 2017). 

Similarly, return operations might not be 

the best response in light of patchy and 

narrow legal migration channels. For ex-

ample, among all persons issued EU Blue 

Cards in 2016, there were only 2.2% of 

persons having the nationality of sub-

Saharan African countries (Carrera et al. 

2019 b).   

Civil society has argued that shaping a 

return policy with the aim of preventing 

irregular migration is not useful, as there is 

no actual link indicating that potential ir-

regular migrants have such ‘knowledge’ 

in the first place, and secondly, it is the 

significant consideration when they are 

making decision to migrate into the EU 

and/ or are forced to do so (PICUM 2015; 

Caritas et al. 2018; DRC 2018).  



  
 

 
 
 

 

 

 

Assumption 2:  The gap between is-

sued return decisions and actual re-

turns means ‘inefficiency’ 

Despite increased EU funding and opera-

tional measures taken in the area of re-

turns, the results are modest, and not 

showcasing attempted ‘success’, in terms 

of numbers. Indeed, statistics showing 

that the gap between persons issued ex-

pulsion orders and actual returns has 

broadened is the main publicly declared 

justification to reduce rights and proce-

dural guarantees of returnees.  There is lit-

tle critical analysis of why this gap oc-

curred and what has it meant.   

The continuous "unsatisfactory" speed of 

return procedures and the decreased re-

turn rate was also later repeated as one 

the key factors that led to these 

measures as well as to recast the di-

rective (European Commission 2018 b): 

“The rate of effective returns throughout 

the EU decreased from 45.8% in 2016 to 

merely 36.6% in 2017 and national prac-

tices continue to vary and do not suffi-

ciently use the flexibility provided by the 

rules.” 

As it also could mean that persons who 

wanted to return or could be returned, 

already have done so. It also could mean 

that returns to certain countries of origin 

could not take place due to the worsen-

ing situation in the countries of origin or to 

third countries where it is not safe to re-

turn to. However, the Commission also 

does not clarify in any of its documents 

what kind of return rate should be seen 

as ‘satisfactory'. At least in political 

speeches implying that "everyone" who 

do not or no longer have the valid resi-

dence permit, need to be returned. Such 

claim assumes that all asylum seekers 

whose applications have been rejected 

had the fair and quality procedure as 

well as effective remedy to appeal their 

rejections and/or return decisions.  

The evidence coming from academia, 

civil society, international organisations, 

and human rights bodies has suggested 

that the number of issued return decisions 

is likely too high, as not all of them com-

plied with the procedural safeguards. 

Civil society explains that perhaps per-

sons who are not in position to return are 

still issued expulsion orders, and thus the 

gap in statistics was already a result of 

unfairness in the asylum procedure/ or 

speed of returns decisions, and not due 

the inefficiency of return procedures 

(PICUM 2017; Amnesty International 2018; 

ECRE 2018; Caritas et. al. 2018; DRC 

2019). For example, faith-based organisa-

tions representing churches across Eu-

rope have raised very serious concerns 

regarding the fact "that the safeguards 

and guarantees embedded in the asy-

lum procedures and the Geneva Con-

vention are being eroded to increase the 

number of returns."  (Caritas Europa et al. 

2018)  

However, the Commission (2019a) con-

tinues to argue that various legal, opera-

tional and financial measures need to be 

taken, including the recast of the EU Re-

turn Directive as: 

“Addressing the low rate of return from 

the EU must remain a key objective. It is 

an indispensable link in the chain of mi-

gration management. Low return rates 

undermine the credibility of the system for 

the public and increase incentives for ir-



  
 

 
 
 

 

 

 

regular migration and secondary move-

ments.” 

Thus, the question raised by academia is 

whether the speed with which return de-

cisions are issued is in line with fundamen-

tal rights standards and that better moni-

toring is needed how such decisions are 

made (see, for example, Meijers Commit-

tee 2018; Eisele 2019). Civil society and 

Fundamental Rights agency suggests in-

stead to explore safeguards so that return 

decisions would not be issued premature-

ly (FRA 2019; PICUM 2017; Amnesty Inter-

national 2018; ECRE 2018; Caritas et. al. 

2018). Civil society also called to oblige 

the Member States to withdraw return 

decisions when there is no prospect of 

durable solutions when persons return or 

are forcibly returned (Caritas et al. 2018). 

The durable solutions also need to be ex-

plored for non-removable in the countries 

of destination (see section 5).  

Assumption 3: Fundamental rights as 

obstacles to ‘effective returns’  

The rights of asylum seekers other mi-

grants, procedural guarantees and safe-

guards in the area of return as well as the 

sovereignty of third countries are labelled 

as obstacles for increasing the efficiency 

of the return decisions. For example, EPP 

think tank has claimed that (Novotny, 

2019):  

“This low rate [of returns] has been due to 

uncooperative countries of origin, the 

unduly lenient interpretations of migrants’ 

rights, the costs involved, difficulties with 

establishing identity and the police effort 

required.” 

Quite interestingly ‘lenient interpretation 

of migrant rights’ and related costs on 

the side of national authorities and police 

efforts are predisposed as opposites. 

While, as civil society organisations con-

tinue to argue - regularisation, which one 

of the most lenient interpretations of mi-

grants’ rights could be the least police ef-

fort-intensive and cheapest. Moreover, 

regularisation could have a positive im-

pact on overall return rates in the Mem-

ber States, if for example people with no 

foreseeable possibility to be returned 

were granted temporary status and the 

return order withdrawn. 

However, as it will be elaborated below, 

the very presumption that the CEAS is 

functioning properly, and that decisions 

refusing international protection are tak-

en in compliance with EU law in respect 

of Fundamental Rights proves to be 

wrong in numerous cases.   

Civil society and academia continue to 

argue that inadequate reception condi-

tions, deficient asylum procedures and 

absence of safe and legal pathways for 

refugees and asylum seekers are among 

the reasons why so many people have 

no choice but to come and live irregular-

ly, and therefore be subject to return pol-

icies. 



  
 

 
 
 

 

 

 

Assumption 4: Asylum procedures 

within the EU are not deficient  

The increased returns were ‘packaged’ 

as a way to ensure the rights of ‘genuine’ 

asylum seekers and refugees and to 

strengthen the states’ sovereign compe-

tence to control borders and “to restore 

the trust in Schengen” (European Com-

mission 2019).  

For example, in 2017 Avramopulous has 

stressed that (European Commission 2017 

f): 

 “Ensuring that irregular migrants are re-

turned swiftly will not only take pressure 

off the asylum systems in Member States 

and ensure appropriate capacity to pro-

tect those who are genuinely in need of 

protection”  

The Commission (2019), when proposing 

to recast the Return directive, again 

stressed that in line with 2017 proposals 

"Member States should take to improve 

their internal return procedures to ensure 

humane and swift return of those not in 

need of international protection". The 

balance between ‘humane' and ‘swift' 

from the perspective of various civil socie-

ty organisations (ECRE 2015; PICUM 2017; 

DRC 2018; Caritas Europa et. al. 2018) has 

not been upheld and is leading towards 

less humane and swifter returns. 

The UN High Commissioner for Human 

Rights’ mission to the border zones of the 

EU has witnessed and criticised such in-

creasingly restrictive trends:  

“[EU and neighbouring] States appeared 

to prioritize an emergency and security-

focused approach in their migration re-

sponses, reflected in restrictive laws and 

policies, such as the criminalization of ir-

regular entry and/or stay, the increased 

use of detention practices or swift return 

procedures, all of which had far-reaching 

impacts on migrants’ safety, health and 

ultimately, their dignity” (UN High Com-

missioner for Human Rights Office, 2017).  

As mentioned above, many international 

and regional human rights bodies, aca-

demics and civil society organisations 

have already in 2017 criticised the Com-

mission for developing policies that are 

likely to increase suffering, but without in-

creasing ‘efficiency' of returns. For exam-

ple, the International Detention Coalition 

argues (2017): 

Under pressure from the Member States 

to achieve quick results, the Commission 

has opted for short term policy measures 

which are not supported by evidence 

and are likely to be counterproductive 

and self-defeating.  

Similarly, when assessing the Commis-

sions’ proposal to amend the Returns di-

rective, the EU’s Fundamental Rights 

Agency (FRA 2019b) has argued that 

fundamental rights are not obstacles, but 

“respect for fundamental rights is in the 

interest of the national authorities” and 

that “fundamental rights violations can 

lead to challenges that can undermine 

the effectiveness and credibility of the 

EU’s return policy”. All EU institutions, and 

not only the FRA, are in charge of ensur-

ing that Fundamental Rights standards 

and EU legislative and other initiatives are 

not contravening or unnecessary and 

disproportionally infringing such rights 

(FRA 2019b).  

The latest proposal to amend the EBCG 

regulation contained a clause allowing 



  
 

 
 
 

 

 

 

the Frontex to conduct return operations 

from third countries to other third coun-

tries. Eventually, this clause has been 

stricken-out by the European Parliament. 

The European Parliament raised concerns 

that the EU would become responsible 

for what happens with people returned 

from these third countries. For example, if 

Frontex would return people from coun-

tries where the asylum procedure is defi-

cient, Frontex may end up facilitating re-

foulment and could be held responsible 

for this. 

  



  
 

 
 
 

 

 

 

5. TOWARDS INCREASING MIGRANTS' AGENCY: AN OVERVIEW OF  

UNEXPLORED POLICY ALTERNATIVES 

The New York Declaration (UN General 

Assembly 2016) and subsequent Global 

Compacts’ suggest better taking into 

account the agency of asylum seekers 

whose applications have been rejected 

and other irregular migrants and propos-

es options that are based on incentives 

rather than coercion.  Thus both the 

Global Compact for Migration (GCM) as 

well as the Global Compact on Refugees 

(GCR) put forward some of the policy op-

tions that are underexplored in the cur-

rently proposed amendments to the EU 

Return directive.  

The European Commission's proposal to 

amend the Return directive has been crit-

icised by civil society as undermining 

commitments under the GCR and GCM 

as well as bypassing pending legislation 

at the EP (ReSOMA Transnational Feed-

back Meeting 2019). Therefore, in their 

written submissions civil society, academ-

ia as well as EU agencies have particular-

ly criticised proposed Article 22 creating 

a new border procedure, which is refer-

encing the pending legislation on asylum 

and also the foreseen commitments in 

the Global Compacts (ECRE 2018; Meijers 

Committee 2018; Eisele 2019; FRA 2019). 

Although the European Parliament's rap-

porteur has called to drop Article 22 Bor-

der procedure, Council has eventually 

changed some of the timeframe limits for 

the appeals (‘at least of 48 hours' as op-

posed ‘up to 48 hours'), but has not 

abandoned the idea to create a border 

procedure with significantly lowered pro-

cedural guarantees to expel third-

country nationals whose asylum applica-

tion has been rejected in a border pro-

cedure (Council of the EU 2019a and 

2019b). 

However, the evidence submitted by 

scholars, civil society and practitioners 

discussed below has shown that alterna-

tive approaches could lead to more sus-

tainable and durable solutions for persons 

concerned, EU Member States and pos-

sibly also the countries of transit and 

origin.  

In the area of returns, FRA (2019) high-

lighted that EU should recommit, opera-

tionalise and strengthen “the underlying 

principles governing EU return policy, in-

cluding the principles of non-refoulment, 

the best interests of the child, the primacy 

of voluntary departure over forced re-

turns, the right to family life, and the use 

of detention as a measure of last resort.” 

FRA has criticised that the Commission's 

proposal while listing abovementioned 

principles in the recitals of the recast di-

rective – aims to operationalise measures 

that by and large go into the opposite di-

rection.   

The Commissions’ last available imple-

mentation report in 2014 has also stressed 

on the importance of these principles 

while applying the Return directive in 

practice (European Commission 2014, 

emphasis added): 

“The implementation report, forming part 

of this Communication, shows that a 

number of shortcomings remain in several 

Member States, such as aspects of deten-

tion conditions in some Member States 

and an absence of independent forced 



  
 

 
 
 

 

 

 

return monitoring systems. In addition, 

there is scope for improvement in many 

Member States, with a more systematic 

use of alternatives to detention and the 

promotion of voluntary departure.” 

The Commission proposal recasting the 

Return Directive shifted from principle of 

primacy of voluntary departure to in-

creased use of forced returns, from the 

principle of detention as a measure of 

last resort to use of detention as default 

measure and replaced incentives to co-

operate with the obligation to cooper-

ate. The Return management system is 

also primarily aimed at monitoring return 

rates – whether member states are using 

the ‘flexibilities provided by the EU law' to 

increase the efficiency of return to the 

detriment of fundamental rights compli-

ance in forced returns.  This shows that re-

turn rates were assigned overall higher 

priority than procedural and fundamen-

tal rights safeguards to prevent a breach 

of non-refoulment. 

The various policy alternatives presented 

by academia, civil society and various in-

ternational institutions have not been yet 

considered. This section of the policy op-

tions brief shifts attention to some of the 

alternatives of preferred legislative fram-

ing, that is likely to be proportional and 

cost-efficient, and also in line with EU fun-

damental values and international com-

mitments. 

5.1. Increased incentives to cooper-

ate by increasing procedural safe-

guards and guarantees 

This sub-section is critically assessing 

whether the coercive practices, such as 

an obligation to cooperate are exam-

ined, and subsequently, it is arguing that 

increasing procedural safeguards will in-

crease incentives for individuals to coop-

erate and to make procedures cheaper 

and human rights compliant.  

In the explanatory memorandum to re-

cast the return directive, when justifying 

the limitation to a single level of jurisdic-

tion to review return decisions issued to 

asylum seekers whose applications have 

been rejected, the European Commission 

(2018a) asserts that onward appeals for 

rejected asylum seekers are too time-

consuming and constitute unnecessary 

multiple assessments of refoulment risks. 

Furthermore, the newly proposed obliga-

tion to cooperate (Article 7), illustrates the 

choice for a punitive approach instead 

of positive incentives to return. The EP's 

substitute assessment has highlighted that 

as non-cooperation is considered as one 

of the grounds of the risks of absconding 

(Article 6) it further leads to the increas-

ingly arbitrary use of pre-removal deten-

tion that is likely to be very costly and will 

lead to overcrowding (Eisele 2019:14).  

Another European Parliamentary Re-

search Service brief stresses that in ab-

sence of clear sanctions for non-

compliance with the obligation to coop-

erate also is likely to lead to the Member 

States establishing their sanctioning re-

gimes (Diaz Crego 2019:7). 

The FRA (2019) has also highlighted that 

the proposed recast directive does not 



  
 

 
 
 

 

 

 

take into account situations of stateless 

persons, who would also be obliged to 

‘cooperate in obtaining their documents' 

(Article 7) while the very fact of being 

stateless seems to constitute a risk of ab-

sconding (Article 6).  Moreover, the obli-

gation to cooperate covers aspects ‘of 

requesting travel documents' from third 

countries, what already the Member 

States' can readily do without obliging 

and penalising third-country nationals. 

The civil society argues that in many cir-

cumstances increased the use of coer-

cion may lead to sacrificing the quality of 

return decision for the sake of speed and 

meeting political priorities to increase the 

return rates (ECRE 2018; Amnesty Interna-

tional 2018; Caritas et al.2018; DRC 2018; 

DRC 2019). For example, the International 

Detention Coalition (2017) has argued 

that:  

 “The punitive approach and end of pro-

cess focus on forced returns is likely to 

decrease not increase cooperation and 

compliance with immigration decisions, 

as well as respect for human rights."s 

The DRC similarly stresses that the obliga-

tion to cooperate in the return procedure 

further infringes upon the very principle of 

‘the free, informed and voluntary return' 

(DRC 2019). While at the moment many 

returns are falling into a grey area be-

tween voluntary and involuntary, such 

new possibility to sanction returnees may 

lead to simply re-labelling ‘mandatory' 

and even ‘forced returns' as voluntary. In 

light of these trends nine faith-based or-

ganisations have called for the clear 

separation between voluntary and 

forced return stressing that: "authorities 

must refrain from exercising coercion and 

pressure on potential beneficiaries of vol-

untary return programmes" (Caritas et al. 

2018). Recent research also indicated 

that in Greek hot-spots voluntary returns 

were only left as an option for asylum 

seekers whose applications have been 

rejected insofar as they refrained from 

appealing their negative asylum deci-

sions (Carrera et al. 2019). Nevertheless, 

this has not led to an increase in volun-

tary returns either. 

Along the same lines of reasoning, the 

Commission proposed to amend Articles 

16, on remedies and appeals, where the 

judicial review would be unduly limited to 

a single level of jurisdiction if asylum deci-

sion has been already appealed. 

ECRE (2018) argues that by taking a more 

prescriptive approach than the CJEU 

case law, which found that two-level ju-

dicial appeal is no required under EU law 

but not prohibited either, “the Commis-

sion proposal arguably disregards the 

principle of procedural autonomy" and 

thus should be seen as infringing into the 

principle of subsidiarity. Moreover, Article 

16. para. 3 also limited automatic suspen-

sive effect of the appeal against return 

decision, meaning that persons, as a rule, 

would be sent out pending final decision 

on the legality of such measure with ex-

ception of asylum applicants where 

"breach of refoulment has not been al-

ready assessed" (European Commission 

2018 a).  The current proposal only pro-

vides for five days to submit appeals 

against return decisions following a final 

decision rejecting an asylum application, 

and the request for the temporary sus-

pensive effect of the appeal needs to be 

decided upon within 48 hours. Such ex-

tremely short time limits are likely to de-

crease the quality of the appeals lodges 



  
 

 
 
 

 

 

 

and the decisions taken on the appeals 

and the requests for suspensive effect.  

ECRE (2018) for example proposes to give 

reasonable time limits for the individuals 

concerned to launch appeals as it is the 

very essence of the right to an effective 

remedy. 

Alternatives:  Impartial and trusted pre-

departure counselling  

The pre-departure counselling as an al-

ternative option is that it is less costly if it 

can convince TCNs to return voluntarily 

and be more cooperative within the re-

turn process. In light of the primacy of 

voluntary return, the role of counselling is 

crucial. For example, DRC (2019) argues 

that it entails having the physical space 

and time to engage with a counsellor, 

obtain separate legal advice should it be 

needed to explore appeal options, pre-

pare for the return. 

DRC (2019) further builds the argument 

on the lessons learnt by civil society in the 

hot-spot procedures. Namely, that per-

sons not only need timely legal assistance 

and information about their rights but al-

so psychosocial assistance and quality in-

terpretation, in all stages of the proce-

dure. DRC stresses that the very begin-

ning of the process is the most important 

stage:  when persons know their rights 

and have the possibility to explore their 

options, with someone they trust, they are 

more likely to choose the options that are 

less coercive to themselves and less cost-

ly to the countries of return, appeal 

against negative asylum decision, return 

decision or voluntary return.  

Similarly, nine faith-based organisations 

were calling for “investing in appropriate 

counselling and support” on Assisted Vol-

untary Return and Reintegration (AVRR) 

and other options, need to start as soon 

as return decisions are issued (Caritas et 

al. 2018:4). Moreover, they stressed that 

the very nature of pre-departure counsel-

ling should promote increase ‘voluntari-

ness’ and build trust: 

 “pre-departure counselling [on AVRR] 

should be carried out by impartial and 

trusted professional social services staff, 

without prejudice of the outcome, using 

a humane and individualised approach, 

taking into account the fact that return is 

a difficult decision, often entailing shame 

and depression.” (Caritas et al. 2018:5).  

Early-engagement and counselling are 

also the necessary elements of effective-

ness and voluntariness. They were also 

recommended by the Council of Europe 

study (2017:96):  

“[I]ndividuals should have a clear under-

standing of the asylum or migration pro-

cess at the beginning stages of the pro-

cedure, but also the reasons of why a 

particular alternative to detention 

scheme has been chosen, the reasons 

why any restrictions or negative conse-

quences for non-compliance have been 

deemed necessary, or any other relevant 

information as circumstances change 

throughout the process. Such knowledge 

was found to be a key factor in strength-

ening the efficiency of alternative to de-

tention systems and to better prepare in-

dividuals for voluntary return should their 

asylum or migration claim fail, leading to 

improved voluntary return rates.”  

Similar conclusions were reached in the 

EPIM’s interim evaluation report of three 

pilot projects within the European ATD 

Network (Ohtani 2018:15): 



  
 

 
 
 

 

 

 

“Quality case management can increase 

individuals’ ability to work towards case 

resolution. Even with various levels of vul-

nerability and wide diversity of people’s 

circumstances, qualitative evaluation 

suggests that holistic and individualised 

case management can have a positive 

impact on individuals’ ability to engage 

with immigration procedures, including 

cases of great complexity and with pre-

vious experience of detention, when cer-

tain conditions are met.”  

The report has also highlighted that only 

in half of the analysed cases (4 out of 8) 

“these decisions were made in a fully in-

formed and truly voluntary manner, with 

the migrants having a clear idea and 

plan for their lives ahead” (Ohtani 

2018:22).  

Pre-departure counselling should include, 

not only legal information but also the 

medical and psycho-social support. It is 

also necessary to assess the individuals’ 

fitness to fly as well as possible causes of 

vulnerability, including physical and men-

tal health issues, which could affect the 

legitimacy of the return decision, or re-

quire specific safeguards to be imple-

mented during the return process, for ex-

ample assistance and ensuring that 

health condition will not worsen in the 

country of return. 

Alternatives: Granting sufficient time for 

reflection and appeals 

The reasonable time limits to appeal is an 

issue of procedural fairness and efficien-

cy and quality of the appeal. Meaning, 

that more time the person is given to ap-

peal the better quality of the appeal 

submission and more complete evidence 

brought before the Court to take the de-

cision. It would make return procedure 

more efficient in the end and member 

states would not risk violating their inter-

national obligations.  

During the reflection appeals period, 

medical and psycho-social support is also 

needed. For example, during this period 

organisation may also learn that persons 

are victims of crime, such as victims of 

trafficking that may lead to opening 

criminal investigations, or that they are 

minors (ECRE 2018). Therefore, sufficient 

time is needed to reflect on a voluntary 

return or other available options, such as 

starting appeals against the return deci-

sion and also for bringing new important 

information about the applicants. 

5.2. Increased voluntary returns and 

reintegration support  

The Commission in its proposal to recast 

the return directive has amended Article 

9 on voluntary return to make its applica-

tion more stringent among the EU Mem-

ber States. According to the proposed 

Article 9 para. 4, Member States are pre-

cluded to grant a period for voluntary 

departure, to individuals presenting a risk 

of absconding, when their application for 

legal stay was dismissed as ‘manifestly 

unfounded' or where the person poses a 

"risk to public policy, public security or na-

tional security". 

The FRA (2019) has evaluated such pro-

posal as challenging the primacy of vol-

untary departure versus forced returns.  

Civil society organisations in all their sub-

missions have stressed the importance to 

highlight the primacy of voluntary depar-

ture and in particular of assisted voluntary 

returns (PICUM 2015; ECRE 2018; Amnesty 



  
 

 
 
 

 

 

 

International 2018; Caritas et al.2018; DRC 

2018.) 

For example, Amnesty International 

(2018) has recommended:  

 “EU law should increase opportunities for 

people subject to return procedures to 

depart voluntarily, thereby avoiding the 

risk of arbitrary and costly detention, in-

stead of limiting them. Facilitating volun-

tary departures would provide for a more 

dignified and sustainable, and altogether 

less costly, return policy.” 

As discussed above, also the process 

leading to the voluntary departure should 

not be coercive, namely criticising Article 

7 introducing obligation towards third-

country nationals to cooperate with the 

authorities. Similarly, many civil society 

organisations have criticised the entry 

bans at the exit, as this is precisely per-

sons self-organised ‘voluntary' return (see 

the section below).  

Alternatives: Keeping ‘voluntary’ charac-

ter of the Assisted Voluntary Return and 

Reintegration  

Civil society further has provided evi-

dence that persons in return procedures 

are more likely to cooperate when they 

are well informed, given the time to re-

flect and know their options.  Thus civil 

society organisation advocate for the EU 

and the Member States' to shift their at-

tention from increasing the return rates at 

any costs, to duly considering the well-

being and possibilities for the reintegra-

tion of returnees (DRC, 2019; Caritas et al. 

2018; ECRE 2018). They suggest building 

on the agency on the irregular migrants 

and asylum seekers whose applications 

have been rejected to find durable solu-

tions for them. For example, nine faith-

based organisations underlined that: 

 “[I]t is fundamental to keep the voluntary 

nature of the ‘voluntary’ return pro-

grammes and render the reintegration 

process efficient. Assisted Voluntary Re-

turn and Reintegration (AVRR) pro-

grammes should put the well-being of 

migrants at the centre to empower the 

person to start a new phase of life in the 

country of the return.” (Caritas et al. 

2018:4)  

For this, the independence of civil society 

organisations' mandate needs to be pro-

tected as they are seen as a trusted inter-

locutor to potential returnees. Civil socie-

ty or services expected to provide coun-

selling, therefore, should not be used for 

migration management functions. Civil 

society organisations also warn against 

such function to be undertaken by Fron-

tex or other law enforcement agencies 

as they have a different mandate and 

are politically accountable for return 

rates (Caritas et al. 2018:4).  Civil society 

organisations also urged to leave the 

separate European voluntary returns fund 

that could fund such civil society opera-

tions. Also, some Member States claim 

that voluntary return assistance as ‘a pull 

factor’, although civil society evidence is 

rebutting such allegations, the Commis-

sion also has moved to harmonise volun-

tary return assistance (Statewatch 2016).  



  
 

 
 
 

 

 

 

5.3. Reducing the use of entry bans 

and in particular on the occasion of 

border controls at exit 

Critical evidence against the entry bans 

on the exit  

The European Commission proposed a 

key novelty – possibility for the Member 

States to impose the entry bans upon ex-

iting irregularly staying third-country na-

tionals when no prior return decision has 

been issued (Article 13, para. 2 European 

Commission 2018 a). Civil society organi-

sations (Amnesty International 2018; ECRE 

2018;), academia (Carrera 2019; Peers 

2018; Meijers Committee 2018), the Euro-

pean Parliament's rapporteur (Sargentini 

2019) and the EP Research Service (Eisele 

2019; Diaz Crego 2019) as well as FRA 

(2019) have argued against this measure, 

as it is likely to rather prevent people from 

leaving the EU voluntarily and it looks also 

at odds with Commission's goal to in-

crease the ‘efficiency' of returns. Re-

search conducted by academics (Fer-

nandes and Galea 2019) and national 

authorities also indicate additional ad-

ministrative burden (Leerkes et al. 2014, 

EMN Slovene 2014). Finally, additional 

may clause as well as contradicts the di-

rection indicated by the European 

Commission (2014) that was aiming at 

harmonisation of entry bans rather than 

their expansion.   

The logic of such an entry ban on the sur-

face seems to be to prevent re-entry. 

However, ECRE (2018:13) has aptly elabo-

rated that such measure is contrary to 

the overall logic of the use of the entry 

ban in the Return directive "which is to 

sanction a person's non-compliance with 

an obligation to return" as it is laid out in 

the first paragraph of Article 13. ECRE 

(2018:13) was concerned that such provi-

sion would be used as "a tool to retroac-

tively penalise irregular residence". More-

over, it was added that "individual as-

sessment" in such cases where no prior 

decision was made by relevant authori-

ties is likely to be "challenging and may 

result in standard decisions with potential-

ly grave circumstances for the individuals 

concerned" (ECRE 2018:13). Similarly, FRA 

(2018: 10) warned against the implied 

swift decision as being in contradiction 

with the procedural safeguards foreseen 

in the Returns Directive itself, and "the 

right to good administration, including 

the right to be heard, which is a general 

principle of EU law”.  Amnesty Interna-

tional also commented that “it is difficult 

to see when it [entry ban on the exit] 

would be justified or proportional" (Am-

nesty International 2018). EPRS research 

also highlighted that such procedure on 

the exit is likely to delay the voluntary de-

parture of third-country nationals (Eisele 

2019: 11). 

Economic analysis has shown only partial 

direct costs for the Member States for as-

sociated with entering such new type of 

entry ban into the system and related EU 

coordination and monitoring costs (Fer-

nandes and Galea 2019: 139). However, 

judging from the EMN Slovenia (2014) re-

port analysing the procedure to issue en-

try bans, it seems that "direct costs" 

should also take into account that ‘indi-

vidual assessments' would also require to 

consider certain factors, such as the 

length of the entry ban, when the respon-

sible authority "has to take into account 

the nature and gravity of the circum-

stances that led to the residence”.  Also, 

the Meijers Committee (2018) referred to 



  
 

 
 
 

 

 

 

the evidence in research requested by 

the Dutch government (Leerkes et al. 

2014), that in general, an "obligation al-

ways to issue entry bans leads to com-

plaints about unnecessary administrative 

burdening”. Moreover, such costs would 

increase if persons concerned will ask for 

the withdrawal of entry bans or would 

challenge their grounds or proportionality 

of the length in light of procedural safe-

guards foreseen in the directive (FRA 

2018: 11).  

Broader analysis of societal and econom-

ic impacts has shown that because im-

posing entry bans at the exit might actu-

ally discourage irregular migrants from 

organising their departure, "as a result, 

the costs associated with the shadow 

economy, organised crime and human 

trafficking identified in status quo assess-

ment would be unlikely to abate" (Fer-

nandes and Galea 2019: 145). However, 

it seems that by limiting the "right to leave 

the country of irregular residence" such 

measures could lead to exacerbate vul-

nerability and increase the likelihood of 

abuse (Vosyliute and Joki 2018; UNODC 

2013). Also, authorities would not have 

much time needed to ascertain that ir-

regular migrants exiting, are not victims of 

trafficking, exploitation, as it would result 

in their double penalisation which would 

be in contradiction with the Return di-

rective itself as well as with Victims’ Rights 

directive.  

Finally, imposing entry bans at border 

controls at exiting EU territory, and in 

general the use of entry bans could ac-

tually lead towards increased demand 

for forged documents, or facilitating their 

exit or entry with help of migrant smug-

glers as criminal networks are described 

as being fluid and responsive towards 

new type of circumstances and business 

opportunities, including created by the 

EU's legislation (Taylor et al. 2017). For ex-

ample, migrant smuggling market is likely 

responding to the increased usage of en-

try bans with a better quality of forged 

documents, to bypass border controls 

without showing the real documents. 

Potential impacts of entry ban as an in-

creased measure 

Article 13 should be seen in the light of 

overall recast, and in particular in con-

junction of Articles 9 and 6 which re-

duced the minimum duration for volun-

tary departure as well as prohibitions to 

grant voluntary departure.  Peers (2018) 

has warned that "narrowing down the 

cases where the voluntary departure is 

possible to have a knock-on effect that 

more entry bans are issued." And the in-

sufficient time for voluntary departure 

seems to be among concerns for almost 

half of the EU Member States (EMN 2017: 

72). For instance, the Slovak Republic 

highlighted that due to short voluntary 

departure periods, “the delayed volun-

tary departure of third-country nationals 

creates an overlap with the entry ban au-

thorisation system, as an alert is automat-

ically created in the SIS (Schengen Infor-

mation System) immediately after the re-

turn decision is issued.” (EMN 2017: 72).  

Subsequently, new Article 6 para: 1(p) 

‘non-compliance with entry' bans is quali-

fied as one of the deciding factors to de-

termine the risk of absconding (Article 6, 

para 2) and further increases the pro-

spects of detention (Article 18, para:1 

(a)). Therefore, the direct and indirect 

costs, societal and economic impacts, as 

well as impacts on criminality may be far-



  
 

 
 
 

 

 

 

reaching, and without "any clear impact 

or effect on efficiency on returns" (Eisele 

2019). 

ECRE (2018:13) highlighted "far-reaching 

negative consequences for persons seek-

ing asylum". Namely, that such EU wide 

measure "does not take into account 

possible changes in the countries of origin 

that might entail a risk of prosecution and 

force individuals to leave again after they 

have been returned." And such risks are 

far from theoretical as nine faith-based 

organisations3 representing “Churches 

through Europe” are witnessing an in-

creasing push towards “increase returns 

of asylum seekers whose applications 

have been rejected and irregular mi-

grants to conflict and fragile countries, 

such as Afghanistan, Iraq or Sudan” (Cari-

tas Europa et al. 2018: 8). Similar concerns 

have been raised by DRC (2018). Fur-

thermore, ECRE (2018:13) has highlighted 

that the right to asylum in the EU is not ef-

fective across the EU and thus “asylum 

seekers are likely to be unfairly denied 

protection in some Member States”.  

Similarly, PICUM (2017:7) argues that 

“lengthy re-entry bans on migrants who 

have been subject to removals […] con-

tributes to a logic of criminalisation of mi-

gration.” PICUM (2017) was in particular 

concerned about the rights of the lawful 

return and the proportionality of this 

measure as it may violate the right to 

family life and other rights.  

                                                             
3 Caritas Europa, CCME – Churches’ Commission 

for Migrants in Europe, COMECE – Commission of 

the Bishops’ Conferences of the European Union, 

Don Bosco International, Eurodiaconia, JRS-Europe 

– Jesuit Refugee Service Europe, ICMC – Interna-

tional Catholic Migration Commission, Protestant 

Church in Germany (EKD), QCEA – Quaker Council 

for European Affairs.  

The FRA (2018) has also cautioned 

against the use of speedy and automatic 

entry bans, in particular without return 

decision. As “a speedy issuing of entry 

bans at the border is also likely to reduce 

the practical opportunity to object to 

possible mistakes based on incorrect da-

ta contained in national or EU databases 

which may be used as a basis to justify 

the issuance of an entry ban. (FRA 2018: 

37).  

Alternatives  

As an alternative approach was pro-

posed in the study conducted by the 

Meijers Committee (2018). This study re-

lied on the evidence collected in the 

empiric research requested by the Dutch 

government (Leerkes et al. 2014), it ar-

gued that “the mere threat of a possible 

future entry ban may be more effective 

in stimulating third-country nationals to 

leave on their account, than an auto-

matically issued entry ban.” In this report, 

it was also argued that any ‘automatic' 

measures may lead to burdening the 

administrative offices and therefore mak-

ing it difficult to apply individual assess-

ment on necessity and proportionality.   

For the similar reasons FRA (2018) that 

suggested limiting the use of entry bans 

only based on the final return decision, in 

the circumstances when it is necessary 

and proportional to the situation of the 

individual.  ECRE (2018) was even more 

cautious and recommended to leave the 

possibility for member states to use entry 

bans, but not to impose it automatically 

as sanction for non-compliance with a 

voluntary departure period as it might 

violate the right to seek asylum and other 

rights given that situation in some coun-

tries of origin are not stable.  



  
 

 
 
 

 

 

 

Amnesty International (2018) more gen-

erally suggested to shift the focus from 

entry bans and to alternatives that are 

promoting the primacy of voluntary re-

turns. As it was noted that such alterna-

tives do contribute to human rights pro-

tection and prevent individuals from fall-

ing into the hands of organised criminal 

groups who easily adapt to the changing 

situation (Taylor et al. 2017). 

5.4. Automatic obligation to regularise 

the status of non-removable persons 

Critical evidence to de-link Nexus be-

tween returns and asylum procedure 

While the Commission in its proposed Ar-

ticle 8 makes it obligatory for the Member 

States to issue the return decisions in con-

nection with the termination of the legal 

stay, it also proposes to issue the return 

decision “immediately after the adoption 

of a decision ending a legal stay” includ-

ing decisions not to grant refugee or sub-

sidiary protection status (Article 8, para: 

6).  The recast proposal also limited ap-

plicability of paragraph on “procedural 

safeguards available” to this provision.   

 

The proposed Article 8 also needs to be 

read in line with proposed Article 16 on 

remedies, that attempted to limit reme-

dies to a single level of jurisdiction and 

giving only 5 days to file the appeals 

against return decisions following a nega-

tive asylum decision. In this regard, ECRE 

(2018: 10) raises concerns that person 

presumed to be in the category of risk of 

absconding would be issued a decision 

ending legal stay, return decision, a re-

moval order and an entry ban at the 

same time with little possibilities to chal-

lenge them.  

 

From the explanatory memorandum, it 

becomes clear that the attempt is to is-

sue return decisions, before the rejections 

to grant international protection become 

final.  While such proposal can be seen as 

in line with Gnandi judgement (CJEU 

Case C-181/16), the CJEU has highlighted 

that suspensive effect and remedies 

should remain available for international 

protection applicants (ECRE 2018:10). 

ECRE (2018:10) has argued that "there 

may be little efficiency gains [for national 

administrations]". 

 

Similarly, Moraru (2019) notices a shift in a 

‘post-refugee crisis CJEU case law' as the 

Court in Gnandi judgement has reversed 

the previous pre-crisis principle separating 

asylum seekers and irregular migrants 

subject to returns decisions. For example, 

according to the CJEU ruling in Arslan 

case (C-534/11), return decisions have 

suspended and cannot be enforced be-

fore asylum appeals are finished and 

quite contrary Gnandi case (C-181/16) 

suggests that return orders can be issued 

immediately after the first rejection of 

asylum application before it becomes fi-

nal. This, as ECRE (2018) notices have 

added to "conceptual confusion and le-

gal uncertainty" as to who people are – 

asylum applicants or irregular migrants 

before the decision to grant asylum be-

comes final.  This also leads to increasing 

divisions among national Constitutional 

courts, as some of them continued to fol-

low Arslan precedent, in light of states in-

ternational obligations under Humanitari-

an and Human rights law (Moraru 2019).   

 

Such divisions and lack of clarity, in prac-

tical terms, is likely to lead in statistical 

double counting as persons still in the asy-



  
 

 
 
 

 

 

 

lum procedure, would be counted as 

persons with return decisions and thus are 

negatively affecting the impression of the 

‘efficiency of return rates'. 

 

For example, FRA (2019:9) insisted on issu-

ing return decisions once decision to end 

the legal stay is final and also to intro-

duce "clear safeguards to protect the 

right to asylum, the principle of non-

refoulment as well as "the right to an ef-

fective remedy" and also "the respect to 

private and family life". The FRA (2019) as-

sessment also notices that under the pro-

posed Article 14 establishing return man-

agement procedures, authorities risk start-

ing exchanging personal data on asylum 

applicants too early, before such deci-

sions become final and thus to compro-

mise the safety of asylum applicants. 

 

Faith-based organisations called for the 

very clear separations between interna-

tional protection and return policies, as 

this led to "the categorisation of asylum 

seekers in function of their likelihood to 

remain in the hosting country", longer pe-

riods of detention or isolation, wider use 

of safe country concepts and accelerat-

ed procedures" (Caritas et al. 2018: 5). 

 

DRC (2019) provides evidence from the 

hot spots in Greece and Italy that such 

proposals should be seen in the context 

of already deficient asylum procedures: 

namely fast-track and nationality-based 

approaches, insufficient vulnerability as-

sessments, lack of legal aid, counselling, 

lack of procedural safeguards, short 

deadlines and limited effectiveness of 

appeals. DRC (2019:12) raises a particular 

situation in Italy, where persons are being 

returned directly from hot-spots without 

the possibility for an individual assessment 

by a judicial authority of an individual's 

status as it was proposed with Salvini De-

cree introducing Border Procedures. 

 

The EESC (2019) proposed that "Article 8 

should be expanded to include the pos-

sibility of third-country nationals being 

given a reasonable opportunity to com-

ply with the obligation to leave the coun-

try on their own or to seek alternative 

ways to regularise their situation." And this 

is the situation for people who do not 

have prospects to be returned due to the 

principles of non-refoulment and also 

stateless persons, or where the links with 

the country of origin are weak or inexist-

ent (ECRE 2018; Caritas et al. 2018; DRC 

2018). 

 

Similarly, PICUM (2017) argued that "un-

removable migrants should not be de-

tained and should be granted leave to 

remain". In light of proposed possibilities 

to increase detention, for example, 

pending documents from the third coun-

try, many non-removable persons would 

likely end up spending years in detention 

centres.  Also, CJEU in El Dridi judgment 

(C-61/11, PPU) has precluded the imposi-

tion of a prison term on an illegally staying 

third-country national who does not 

comply with an order to leave the na-

tional territory.  

Besides detention as a punitive measure 

for irregular migration, it seems that expul-

sions were also used as a punitive meas-

ure for non-nationals committing petty 

crimes.  For example, during the UK's 

Windrush scandal many persons deport-

ed for petty crimes after more than 30 

years of living in the country. The propor-

tionality, in this case, is questionable, as of 

such expulsion measures can be more 



  
 

 
 
 

 

 

 

severe to an individual than serving the 

foreseen sentence in the UK's prisons 

(Freeman-Powell 2019). 

Alternatives 

The civil society and academia have 

highlighted the lack of balance in Article 

8 – while the Member States are obliged 

to issue the return decisions automatical-

ly, the decisions to grant to stay remain 

are not.  Article 8 of the Return Directive 

contains an optional clause for the 

Member States to grant a right to stay for 

"compassionate, humanitarian and other 

reasons".  This possibility provided in the 

Return directive deserves a closer look, as 

it is also in line with the Global Compact 

on Migration – Objective 5 foreseeing to 

enhance availability and flexibility of le-

gal pathways. Namely, "to develop or 

build on existing national practices for 

admission and stay of appropriate dura-

tion based on compassionate, humani-

tarian or other consideration for migrants 

[…] return to their country of origin is not 

possible." (GCM, Article 21 (g)). 

EESC (2019:1.14) has also called for men-

tioning some promising practices that 

aim “to prevent illegally-staying foreign 

nationals from falling into a chronically ir-

regular situation. Such best practices in-

clude granting residence permits on ex-

ceptional grounds of strong social, work 

or family ties (arraigo) in Spain or the 

Duldung provision in Germany.” However, 

academia has criticised the Duldung 

provision for being subject for constant 

renewal each 3 to 6 months and raising 

issues of precarity, limiting mobility rights, 

and also limiting the rights of children as 

they also carry Duldung status (Van Baar 

2017).  

PICUM (2017:29) has proposed to better 

explore "durable solutions for migrants 

who cannot be returned" and that "unre-

turnable migrants should be granted ac-

cess to a regular residence status and 

access to social services, including hous-

ing, healthcare and education." Among 

such solutions, the cheapest and the 

most human rights compliant would be 

the regularisation process. While there are 

controversies that regularisation of un-

documented migrants who have been 

living in a country for a prolonged period 

of times, may create ‘a pull factor', there 

is no sound evidence supporting this hy-

pothesis. On the other hand, there is 

sound evidence proving that the inclu-

sion of undocumented migrant would 

benefit society. Previous ReSOMA Discus-

sion Brief on undocumented indicated 

the negative individual, societal and 

economic impacts are present and well-

evidenced by civil society, trade unions 

and employers, and academia (Vosyliute 

and Joki 2018). 

5.5. Other alternatives 

Various actors have advocated for the 

increased use of alternatives to deten-

tion, including in the return procedures. 

For example, the International Coalition 

on Detention (2017) has rebutted the 

proposals that detention can increase 

the return rate. The civil society has de-

veloped and mapped various alterna-

tives to detention used in the several EU 

Member States (ECRE 2018; IDC 2017; 

Council of Europe 2017). Detention was 

regarded as a measure of last resort in 

the Commission's implementation as-

sessment in 2014. This is not discussed in 

this brief since it is subject of a separate 

ReSOMA brief 



  
 

 
 
 

 

 

 

 on Alternatives to Detention.   

Also, broader reforms are needed. The 

European Parliament has been consist-

ently calling for a holistic approach on 

migration since 2014 and in particular af-

ter the emergence of the crisis in the 

Central Mediterranean (European Par-

liament, 2016). PICUM (2017) also high-

lighted that: "Current emphasis on border 

control in Europe significantly overshad-

ows the need to address other causes of 

irregularity, such as inadequate visa and 

residence policies, administrative failures 

and difficulties in understanding the 

complex procedures of residence work 

permits.  This was further evidenced in the 

academic research highlighting the very 

gaps and barriers in the area of legal mi-

gration (Carrera et al. 2018). 
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